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Firearms caused 44 percent of the 61 homicides related to domestic 
violence in California’s San Diego County between 1997 and 2003.¹
Th e New York State Commission on Domestic Violence Fatalities 

concluded in the late ’90s that fi rearms were used in more than half of the 
domestic violence homicides it investigated.² In Washington State, almost 
60 percent of the 209 victims of domestic violence homicides from Janu-
ary 1997 to August 2002 were killed with a fi rearm.³ Nationally, the U.S. 
Department of Justice reported that more than two-thirds of spouse and ex-
spouse homicide victims were killed by guns.⁴ As the police chief in one New 
Hampshire town, who is also a member of the state’s domestic violence fatal-
ity review committee, put it, “[T]he fact is that the vast majority of domestic 
violence homicides are committed by fi rearms . . . . And half of all homicides 
are domestic violence–related. I don’t know what people don’t understand 
about that.”⁵

Federal fi rearms laws passed in the last decade provide authority to ban 
fi rearm possession by many domestic violence perpetrators. But despite the 
obvious risk created by the availability of fi rearms to abusers, most jurisdic-
tions have not developed eff ective strategies for addressing the problem. Th is 
is, in part, because the federal laws have proven diffi  cult to implement and 
have created confusion among state and federal law enforcement agencies 
and the courts about their proper roles in enforcing the laws. And while a 
growing number of states have enacted laws barring fi rearm possession by 
domestic violence off enders, many of the state laws have signifi cant gaps 
and create inconsistencies between state and federal law. Moreover, in some 
jurisdictions, there is basic resistance to the concept of taking guns away 
from private citizens. Even assuming that appropriate laws are in place and 
agencies stand willing to enforce them, the actual procedures for surrender-
ing or confi scating weapons, storing them, and returning them have proven 
diffi  cult to develop and implement.

F E D E R A L  L AW  O N  D O M E S T I C  V I O L E N C E  
A N D  F I R E A R M  P O S S E S S I O N

In recognition of the heightened risk created by access to guns in domestic 
violence situations, Congress added a new provision to the Gun Control Act 
of 1968 as part of the Violence Against Women Act of 1994.⁶ Th at  provision, 
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18 U.S.C. § 922(g)(8), prohibits possession of a 
fi rearm or ammunition by any person subject to 
a protection order that meets certain criteria. Th e 
respondent must have received both actual notice 
and the opportunity to participate at a hearing held 
before the order was issued.⁷ Th e order must restrain 
the respondent from harassing, stalking, or threaten-
ing an intimate partner or a child of the intimate 
partner or respondent, or from engaging in conduct 
that would place an intimate partner in reasonable 
fear of bodily injury to either the partner or the 
child.⁸ In addition, the order must either include 
a fi nding that the respondent represents a “credible 
threat” to the physical safety of the intimate partner 
or child or, by its terms, must explicitly prohibit the 
use, attempted use, or threatened use of physical 
force that would reasonably be expected to cause 
bodily injury.⁹ Th e fi rearm prohibition lasts only as 
long as the protection order itself is in eff ect.

Congress also defi ned intimate partner in the law intimate partner in the law intimate partner
to mean the respondent’s spouse, former spouse, par-
ent, or child or “an individual who cohabitates or 
has cohabited with the respondent.”¹⁰ Th e provision 
contains an “offi  cial-use” exception, which exempts 
from the law police, military personnel, and other 
government employees who must use weapons in 
connection with their offi  cial duties.¹¹

In 1996, Congress again amended the Gun Con-
trol Act to prohibit anyone previously convicted of 
a “misdemeanor crime of domestic violence” from 
possessing any fi rearm or ammunition.¹² At that 
time, the Gun Control Act already contained a pro-
vision barring all convicted felons from possessing 
fi rearms.¹³ Th e provision included domestic violence 
felonies, together with all other felony crimes. But 
in many jurisdictions domestic violence crimes were 
undercharged or pleaded down to misdemeanors 
more frequently than other felonies. Th e 1996 law, 
known as the Lautenberg Amendment and codifi ed 
at 18 U.S.C. § 922(g)(9), was designed to address 
this fact by expanding the fi rearm prohibition to 
domestic violence misdemeanors.¹⁴

A conviction must satisfy several requirements to 
trigger the federal weapon prohibition. Th e defen-

dant must have been represented by counsel and, if 
entitled to a jury trial, must have received one (or 
waived that right).¹⁵ Th e crime must 

■ have included the use or attempted use of physical 
force or the threatened use of a deadly weapon; 
and 

■ have been committed by a defendant who 

– was the current or former spouse, parent, or 
guardian of the victim, or 

– shared a child in common with the victim, or 

– was cohabiting with or had cohabited with the 
victim as a spouse, parent, or guardian, or 

– was similarly situated to a spouse, parent, or 
guardian of the victim.¹⁶

Th e federal provision, 18 U.S.C. § 922(g)(9), is 
applicable when the defendant has been convicted 
of a misdemeanor crime of domestic violence under 
federal or state law and the defendant thereafter 
knowingly receives or possesses a fi rearm or ammu-
nition and the fi rearm or ammunition is transported 
in interstate or foreign commerce. Th e fi rearm pro-
hibition for those convicted of a misdemeanor crime 
of domestic violence is permanent.¹⁷ Unlike section 
922(g)(8), this section has no “offi  cial-use” excep-
tion, so law enforcement offi  cers, military personnel, 
and other government employees who require weap-
ons to perform their duties are not exempted from 
the weapon prohibition. 

L E G A L  C H A L L E N G E S  T O  T H E  
F E D E R A L  F I R E A R M S  L AW S

Numerous constitutional challenges have been 
mounted to both sections 922(g)(8) and 922(g)(9) 
on several diff erent grounds. All have ultimately 
failed at the federal appellate level, and they are men-
tioned only briefl y here. More signifi cant in terms of 
shaping the law at both the state and federal levels 
have been legal challenges based on statutory inter-
pretation.
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CONST IT U T IONA L A RGU M E NTS

Constitutional challenges to section 922(g)(9) have 
been made on equal protection grounds because the 
statute applies only to defendants convicted of domes-
tic violence misdemeanors and not to any other mis-
demeanants. However, the courts have held that a 
rational basis exists to distinguish domestic violence 
misdemeanors from other misdemeanors, and that 
therefore there is no equal protection violation.¹⁸
Defendants have argued that section 922(g)(9) vio-
lates the Ex Post Facto Clause, because it applies ret-
roactively to convictions that occurred before the law 
was enacted. But because the law makes illegal only 
fi rearm possession that occurred after the law was 
enacted, there is no ex post facto issue.¹⁹ Commerce 
Clause challenges have been made, particularly in the 
wake of United States v. Morrison, where the Supreme 
Court struck down another provision of the Violence 
Against Women Act on these grounds.²⁰ Yet, unlike 
the provision at issue in Morrison, the fi rearms laws 
contain an explicit jurisdictional element requiring 
that the weapons have been in or have aff ected inter-
state or foreign commerce.²¹

Several cases have challenged the statutes on 
Tenth Amendment grounds, arguing that fi rearm 
regulation is a right reserved to the states. Th e courts, 
however, have held that the federal government is 
not usurping state law or state offi  cers by enact-
ing these federal laws that are prosecuted federally.²²
Th ere have also been some challenges on Second 
Amendment grounds, arguing that the restrictions 
on fi rearms violate an individual’s right to bear arms. 
Th is argument, too, has been rejected by the courts, 
which have held that the Second Amendment does 
not prohibit regulation of fi rearms.²³

While challenges to the federal fi rearms statutes 
have occurred quite frequently, particularly in the 
years just after the laws’ enactment, it has become 
clear that no constitutional impediment bars enforce-
ment of these laws.

STAT U TORY I NT E R PR ETAT IONS

Case law interpretations of federal and state fi rearms 
laws primarily center on two separate  questions: 

Does the crime fi t the federal requirement that it 
be a “misdemeanor crime of domestic violence,” 
and is the protection order a “qualifying protection 
order” under the federal law? Th e following review 
examines some state and federal decisions addressing 
those questions. 

Th e “Misdemeanor Crime of Domestic 
Violence” in Section 922(g)(9) 

Th e fi rearm prohibition in section 922(g)(9) applies 
only when a defendant has been convicted of a quali-
fying “misdemeanor crime of domestic violence,” 
which must satisfy several criteria. But many states 
have no specifi c domestic violence crimes in their 
penal codes, so a domestic violence off ender may 
be convicted under general assault, harassment, and 
other criminal statutes. In those cases, what makes a 
crime a “domestic violence crime” is the relationship 
between the defendant and victim, determined from 
the underlying facts of each case, but that is not an 
actual element that must be proven for conviction. 
Th e question then arises whether these convictions 
qualify as “misdemeanor crimes of domestic vio-
lence” under the federal law, which requires a certain 
relationship between the parties. Must the relation-
ship between the defendant and victim be an ele-
ment of the state criminal statute to meet the federal 
requirements, or would proof of such a relationship 
in the facts of the case satisfy these criteria? 

In City of Cleveland v. Carpenter,²⁴ the defendant 
pled no contest to misdemeanor assault under Ohio 
law for punching his ex-wife and threatening to kill 
her.²⁵ Th e police had seized eight weapons from the 
defendant’s home at the time of his arrest. Th e lower 
court held that the fi rearms should not be returned 
to the defendant because he had been convicted of a 
misdemeanor crime of domestic violence and there-
fore was prohibited under 18 U.S.C. § 922(g)(9) 
from possessing fi rearms. Th e defendant argued that 
the crime of assault for which he was convicted did 
not meet the federal defi nition of misdemeanor crime 
of domestic violence, because it contained no element 
of relationship between the defendant and victim. 
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Th e Ohio appellate court held that the federal defi ni-
tion did not require that the relationship be an element 
of the crime of which the defendant was convicted. 
Because there was no dispute that the conviction was 
a misdemeanor under state law and that it contained 
an element of use or attempted use of physical force, 
the defi nition was satisfi ed if the conviction included the 
use or threat of force and if the defendant and victim 
actually did have one of the connections identifi ed 
in the federal statute.²⁶ Th e court affi  rmed the lower 
court’s ruling denying the defendant’s request for return 
of his eight weapons.²⁷

Similarly, a New Jersey appellate court held that 
a person convicted of a simple assault off ense under 
state law was convicted of a “misdemeanor crime of 
domestic violence,” as required by the federal statute, 
when the assault involved the use or attempted use 
of physical force against that person’s current or for-
mer spouse or domestic partner.²⁸ Still, state case law 
is not uniform on this issue. At least one Pennsylva-
nia court recently came to the opposite conclusion, 
holding that to qualify as a “misdemeanor crime 
of domestic violence,” the required relationship 
between defendant and victim must be an element 
of the crime, not just part of the underlying facts of 
a particular case.²⁹

Th e federal courts have been more consistent in 
concluding that, for the crime to qualify under sec-
tion 922(g)(9), the relationship between the parties 
does not have to be an element of the crime for 
which the defendant was convicted.³⁰ Th is does not 
mean, though, that the courts can look at all facts in 
a case to determine whether the qualifying relation-
ship exists. Most recently, the Ninth Circuit Court 
of Appeals in United States v. Nobriga confi rmed the United States v. Nobriga confi rmed the United States v. Nobriga
courts’ use of the “modifi ed categorical approach” to 
determine whether the criminal conviction satisfi ed 
the defi nitional requirements of the federal statute.³¹
Under this approach, the court looks only to formal 
court records, such as the charging instrument and 
the judgment of conviction, along with the statutory 
elements, to determine whether the defendant in fact 
was convicted of a “misdemeanor crime of domestic 
violence” as defi ned under the federal law.³²

In Nobriga, the defendant pled guilty to “physi-
cally abus[ing] a family or household member.”³³
But the court record did not establish that the defen-
dant and victim had ever cohabited, nor did the 
parties meet any of the other relationship categories 
of the federal statute.³⁴ With no record to provide 
evidence of a qualifying relationship, the court held 
that the defendant’s motion to dismiss his indict-
ment for possessing a fi rearm after being convicted 
of a misdemeanor crime of domestic violence should 
have been granted.³⁵

Th is case law demonstrates that, while the pre-
dominant interpretation of section 922(g)(9) does 
not require that the relationship between the parties 
be an actual statutory element of the misdemeanor 
crime, state prosecutors and judges nevertheless must 
be careful to put the relationship between the parties 
on the record as well as in court documents when the 
case involves a misdemeanor crime involving domes-
tic violence. Doing so will establish the necessary 
predicate for a qualifying conviction in any future 
federal prosecution for illegal possession of fi rearms 
by a person convicted of a misdemeanor crime of 
domestic violence. Moreover, in states where the 
courts have found that a relationship must be an 
element of the crime to qualify, prosecutors and oth-
ers should consider advocating legislation that will 
create specifi c domestic violence crimes where this 
relationship element will be included.

A Qualifying Protection Order 
Under Section 922(g)(8) 
For the fi rearm prohibition of section 922(g)(8) to 
apply, the respondent must have both notice and 
an opportunity to be heard before the underlying 
protection order is issued—a basic requirement of 
due process. But, in most states, the protection order 
process includes an opportunity for petitioners to 
obtain a temporary ex parte order that lasts for sev-
eral days, until the court holds a full hearing on a 
fi nal protection order. Th e ex parte order must then 
be served on the respondent, with notice of the hear-
ing date. Th is suggests that Congress intended for 
section 922(g)(8) to exclude temporary orders from 
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the fi rearm prohibition and to impose the weapons 
bar only when a fi nal order has been issued, after the 
defendant has had an opportunity to contest the alle-
gations. But, given the variety of protection orders 
and procedures for obtaining them under state laws, 
questions have arisen about what kind of due process 
is required to establish a qualifying order for pur-
poses of that section.

In United States v. Calor, the Sixth Circuit Court 
of Appeals addressed the validity of the underly-
ing protection order for purposes of a conviction 
under that section.³⁶ A domestic violence victim had 
obtained an ex parte emergency protection order 
against her husband that included provisions not to 
possess any fi rearms and to turn any fi rearms into 
the local law enforcement agency.³⁷ It was served 
on the defendant with notice of a hearing on the 
fi nal order to be held a few days later.³⁸ On the 
day of the scheduled hearing, defendant’s counsel 
requested an adjournment of the hearing for several 
days.³⁹ Th e court granted the adjournment and did 
not take testimony from sworn witnesses or receive 
other evidence. But because the ex parte order had 
expired on the day of the hearing, the court issued 
a second temporary order that was eff ective through 
the adjourned date.⁴⁰ A few days later, before the 
adjourned hearing date, the defendant violated 
the temporary order and was arrested.⁴¹ A search 
of his vehicle revealed several handguns, so he was 
charged under section 922(g)(8) for possession of a 
fi rearm while subject to a valid protection order.⁴²

Th e defendant argued that the protection order 
was not a valid predicate for the federal charge 
because it did not occur after a hearing that aff orded 
the required due process.⁴³ Th e court rejected this 
argument, fi nding that though the hearing on the 
fi nal order was adjourned, the defendant had been 
given notice of the original hearing date and had 
had an opportunity to participate before the court 
entered the second order extending the protection 
until the adjourned date.⁴⁴ Th is second order pro-
vided the predicate order for the defendant’s pros-
ecution under section 922(g)(8).⁴⁵ Th e court stated, 
“Given that the minimum requirements of the 

 statute comport with the requirements of due pro-
cess, we . . . declin[e] to embellish the hearing require-
ments explicitly set forth in [section] 922(g)(8).”⁴⁶

In United States v. Bunnell,⁴⁷ the defendant 
challenged his conviction under section 922(g)(8) 
because he had not appeared at the hearing on the 
fi nal order of protection, nor had counsel represented 
him.⁴⁸ But the court rejected defendant’s argument, 
noting that the federal law only required the order 
to be issued after a hearing of which the defendant 
had had both notice and an opportunity to partici-
pate.⁴⁹ Although the defendant had been served and 
received actual notice of the hearing, he had chosen 
not to appear and avail himself of the process to 
which he was entitled.⁵⁰ Th is is not a violation of 
due process, so the order was a valid predicate for the 
federal fi rearms charge.⁵¹

Th e Bunnell case follows the traditional rule that Bunnell case follows the traditional rule that Bunnell
when a defendant receives notice and opportunity to 
be heard but voluntarily defaults, any ruling by the 
court satisfi es due process requirements. Th e Calor
case, by contrast, reveals a quite liberal reading of due 
process and may even demonstrate the courts’ will-
ingness to broadly interpret section 922(g)(8)’s due 
process requirements for a protection order so that the 
fi rearm prohibitions will be more likely to apply. 

I M P L E M E N TAT I O N  O F  T H E  
F E D E R A L  F I R E A R M S  L AW S  

Th e new fi rearms laws signifi cantly expanded the 
protections available to victims of domestic violence 
and made available to law enforcement additional 
tools to hold batterers accountable. Despite these 
improvements, these laws have not lived up to their 
promise, and several years after their enactment they 
remain severely underenforced.

One important reason is the lack of guidance that 
the laws provide on implementation or enforcement. 
Although violation of the provisions is a federal 
crime, their central underlying predicates, a protec-
tion order or a misdemeanor conviction, are most 
likely to be based on state law, and thus cases are han-
dled in state courts. Th is dichotomy has blurred the 
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line of whether state or federal authorities possess 
the power and the responsibility to ensure that the 
laws are enforced. While obviously federal prosecu-
tors must pursue violations of federal laws, knowl-
edge about violations is more likely to reside with 
local law enforcement offi  cials and judges who are 
aware of existing protection orders or misdemeanor 
convictions. And questions arise: Because a misde-
meanor conviction or the issuing of a protection 
order occurs in state court, do state judges then have 
the responsibility or authority to confi scate weapons, 
and should local law enforcement be responsible for 
follow-up with abusers who are in violation of federal 
law because they have not surrendered weapons? 

Federal prosecutors have not pursued these cases 
aggressively, and prosecutions under both sections 
922(g)(8) and (9) remain relatively rare.⁵² One com-
mentator has calculated that from the time section 
922(g)(8) took eff ect in 1995 through 2001, only 
187 federal prosecutions were fi led under the stat-
ute.⁵³ Th is represents a minuscule 1 percent of the 
approximately 6,000 federal gun possession charges 
fi led each year.⁵⁴ Th is level of prosecution does not 
come close to reaching the number of eligible cases. 
Judge Richard A. Posner of the Seventh Circuit 
Court of Appeals has estimated that approximately 
40,000 people violate section 922(g)(8) each year 
by possessing fi rearms while subject to a protection 
order.⁵⁵ Prosecutions under section 922(g)(9) are 
only slightly higher. Since that statute took eff ect in 
1996, 379 cases have been fi led, representing only 2 
to 3 percent of total federal gun law prosecutions.⁵⁶

Likely explanations for this low level of prosecu-
tion include both the structure of U.S. Attorneys’ 
offi  ces, in which domestic violence crimes may not 
fall naturally within a prosecution unit, and their 
culture, where prosecutions that rely on state-based 
convictions or orders may not be as prized as the 
more traditional white-collar criminal investigations 
and prosecutions. Given these traditional priorities, 
federal authorities may have limited resources avail-
able to enforce the federal fi rearms laws.⁵⁷ Perhaps 
the most important explanations for the underpros-
ecution of the fi rearms laws, however, lie in the lack 

of coordination and communication between the 
state and federal systems of law enforcement and 
prosecution, the lack of clarity of state and federal 
roles, and some state jurisdictions’ resistance to get-
ting involved with federal law enforcement.

Some state and local law enforcement agencies 
view the federal laws as an infringement on state 
police power because those agencies are needed to 
enforce the federal law.⁵⁸ Moreover, the federal gov-
ernment provided no additional resources to the 
states to help them carry out their role in enforcing 
federal law.⁵⁹ Certain state and local agencies have 
even argued that they should create and enforce their 
own fi rearms laws in this area, rather than spend 
their own resources enforcing federal laws.⁶⁰ Th e 
1996 Lautenberg Amendment, which did not exempt 
law enforcement offi  cers themselves from the ban on 
fi rearms for anyone convicted of a domestic violence 
misdemeanor, has been particularly unpopular in the 
law enforcement community.⁶¹

Some state courts have resisted involvement in the 
federal ban on weapon possession. Substantial anec-
dotal evidence suggests that some judges are attempt-
ing to evade the federal law or are directly refusing to 
comply with it, particularly section 922(g)(8), through 
their direct involvement in setting the terms of a pro-
tection order.⁶² Because the order must satisfy certain 
requirements to qualify as a predicate for a fi rearm 
prohibition under the code, some judges have refused 
to make the specifi c fi ndings that would meet these 
requirements. Others have crossed out the language 
on protection order forms that notifi es the defendant 
of the federal prohibition on weapon possession while 
the order is in eff ect,⁶³ have written on the protec-
tion order that the federal law does not apply, or have 
failed to check a box on the order noting a fi rearm 
prohibition.⁶⁴ Commentators have speculated that 
this refusal may sometimes be due to judges’ personal 
beliefs in the right to own guns and their reluctance to 
limit such access to respondents.⁶⁵ It may be particu-
larly relevant in jurisdictions where hunting is a popular 
pastime, because the federal law prohibits hunting 
rifl es, along with handguns.⁶⁶
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State judges can certainly aff ect whether protec-
tion orders qualify for the federal fi rearm ban by 
making (or failing to make) specifi c fi ndings that fed-
eral law requires.⁶⁷ Still, a determination of whether 
a protection order meets the requirements of a fed-
eral statute is made exclusively under federal law. 
State judges cannot control the application of federal 
law. Th erefore, if a protection order by its terms does
meet the requirements under federal law, the federal 
fi rearm prohibition will apply, notes or crossed-out 
text or unchecked boxes notwithstanding.⁶⁸

Some state courts, however, have more funda-
mental concerns with the role of the state in imple-
menting federal laws, particularly where diff erences 
may exist between state and federal law in this area. 
Th e New Jersey appellate court considered this issue 
in State v. Wahl.⁶⁹ Th e defendant was convicted of a 
domestic violence misdemeanor, and under state law 
his weapons were confi scated. Following state proce-
dures regarding return of weapons seized in domestic 
violence cases, the state judge later ordered return 
of the weapons after fi nding that the victim did not 
feel threatened and did not object to the return. 
Th e state argued that federal law mandates a per-
manent ban on weapons possession for an off ender 
convicted of misdemeanor domestic violence,⁷⁰ and 
it contended that this federal law preempted the 
state provision and therefore the weapons should not 
be returned.⁷¹

Th e appellate court noted that under the Suprem-
acy Clause, the laws of the United States “shall be 
the supreme law of the land.”⁷² Th erefore, state laws 
that “‘interfere with, or are contrary to the laws of 
congress, made in pursuance of the constitution,’ are 
invalid.”⁷³ Under preemption doctrine, federal law 
will preempt a state statute if it is impossible for a 
court to comply with both the federal and state laws 
or where the state law poses an obstacle to the intent 
of Congress.⁷⁴

But the court found that the state and federal 
fi rearms laws in this area did not confl ict and that not confl ict and that not
the federal law was incorporated into the state stat-
ute, because state law provided grounds for barring 
the return of weapons in domestic violence cases 

if “the owner is unfi t.”⁷⁵ A defendant convicted of 
a misdemeanor crime of domestic violence is, by 
defi nition, “unfi t” under the state statute and barred 
from possessing any fi rearms under state law, as well 
as under section 922(g)(9).⁷⁶ Th erefore, the federal 
and state statutes were consistent and the federal pre-were consistent and the federal pre-were
emption doctrine was not relevant.⁷⁷ 

Th e Ohio appellate court in Conkle v. Wolfe also Conkle v. Wolfe also Conkle v. Wolfe
made this point.⁷⁸ Th e Ohio protection order statute 
permitted a court to include in a protection order 
such “other relief that the court considers equitable 
and fair.”⁷⁹ Under this provision, the state court had 
enjoined the respondent from possessing weapons. 
Th e court considered whether this state law con-
fl icted with section 922(g)(8), which requires a fi nd-
ing in a protection order that the subject “represents 
a credible threat to the physical safety of an intimate 
partner or child” to qualify for a prohibition on 
weapon possession.⁸⁰ Th e state court had made no 
such fi nding, which was not required under state law 
to invoke the catchall provision permitting the bar 
on weapon possession.⁸¹

Th e appellate court held that because Congress’s 
intent was to assist states in regulating fi rearms, not 
to provide obstacles against such regulation, there 
was no confl ict between the federal and state law, 
and thus the federal preemption doctrine did not 
apply.⁸² Th e state court was able to follow its own 
law to enjoin the defendant from possessing weap-
ons without making the “credible-threat” fi nding 
required under federal law.⁸³ In Benson v. Muscari,⁸⁴
the Vermont Supreme Court also noted that the fed-
eral preemption doctrine did not preempt the state’s 
power to “impose a parallel restriction.”⁸⁵

Th e Ninth Circuit Court of Appeals recently 
addressed the potential confl ict between state and 
federal laws regarding weapon prohibition for 
domestic violence misdemeanants.⁸⁶ In United 
States v. Brailey, a defendant was convicted in Utah 
of a misdemeanor crime of violence, which, under 
that state’s law, did not bar him from possessing a 
weapon.⁸⁷ Brailey argued that the federal law must 
give this state law “full eff ect,” and therefore he could 
not be prosecuted under section 922(g)(9).⁸⁸ But 
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the Ninth Circuit held that federal law, not state 
law, controlled the right of a defendant to possess 
a weapon under a federal statute.⁸⁹ Because under 
federal law a conviction for a misdemeanor crime of 
domestic violence makes fi rearm possession a federal 
crime, Brailey was properly charged with violating 
the federal law. In eff ect, the state and federal laws 
were two independent provisions, and neither con-
trolled the other’s application. 

As these cases illustrate, the diff ering state and 
 federal laws on fi rearms do not pose a Supremacy 
Clause issue, because the federal law is not preempt-
ing state law.⁹⁰ Rather, the laws are “parallel restric-
tions,” both of which remain applicable. If in a certain 
circumstance a defendant would be subject to fi rearm 
prohibition under federal law but not state law, the 
federal law does not supersede the state statute.⁹¹ Both 
laws would, however, be applied to the situation, with 
the conclusion that the defendant would not be in 
violation of state law but would be violating federal 
law by possessing weapons.⁹²

S TAT E  F I R E A R M S  L E G I S L AT I O N  
I N  D O M E S T I C  V I O L E N C E  C A S E S

Considering the myriad issues that have arisen in 
implementation of the federal fi rearms laws, several 
states that do not already have similar gun laws have 
moved to enact them. Although domestic violence 
off enders are already subject to the federal law, state 
legislation makes it straightforward that the state courts 
must implement the law and thereby prevents resistant 
judges from failing to enforce fi rearms laws in domes-
tic violence cases. In addition, states can enact laws that 
broaden the defi nitions of eligible parties, the terms in 
protection orders, and other elements that can make it 
easier to prosecute fi rearms cases under state law. Local 
law enforcement offi  cials are most familiar with han-
dling domestic violence cases and are also better able to 
enforce state laws on fi rearms.⁹³

Yet the state laws vary tremendously on central 
issues—both from each other and from federal law.⁹⁴
For example, the laws diff er on whether weapon sei-
zure is mandatory or discretionary, on the authorized 

method for weapon seizure and weapon return, and 
on the defi nition of the “intimate relationship” that 
makes a party eligible for a protection order.⁹⁵ Th ey 
also vary considerably on whether the weapons must 
have been used in the domestic violence incident in 
order to permit their seizure, on the amount of time 
provided to the state to petition for forfeiture of the 
weapons, and on the balance of the burden placed 
on law enforcement and the defendant regarding 
return of the weapons.⁹⁶

R E SISTA NCE TO STAT E F IR E A R MS 
L EGISL AT ION : PE N NS Y LVA N I A 
A ND DE L AWA R E

Several states have not passed any legislation on 
the issue. Perhaps not surprisingly, proposed state 
fi rearms laws in these states have met with signifi -
cant resistance.⁹⁷ For instance, proposed legisla-
tion in Pennsylvania was designed to expand police 
authority to seize weapons, not only in situations 
where a protection order is issued after an incident 
involving use or threat of use of the weapon, but 
in any situation after issuance of a protection order. any situation after issuance of a protection order. any
A national organization, Gun Owners of America, 
contested the legislation, arguing that the protection 
orders resulted from ex parte proceedings where the 
respondent had no due process right, and stated that 
“[e]ven in the Orwellian world of leftist feminism, 
where legislators do what they’re told to do by the 
politically correct, the lack of fundamental due pro-
cess embodied in this legislation is breathtaking.”⁹⁸

While some fi rearms legislation did ultimately 
pass in Delaware, proposed legislation to prohibit 
fi rearm possession for fi ve years by anyone who was 
convicted of a domestic violence misdemeanor or 
who violated a protection-from-abuse order encoun-
tered years of resistance by gun rights advocates.⁹⁹
Th e proposed law was narrower in scope than its 
federal counterpart, which prohibits fi rearm pos-
session permanently on conviction of a domestic 
violence misdemeanor. However, the Delaware State 
Sportsmen’s Association argued that a cause-and-
eff ect relationship should be shown between a pro-
tection order violation and the possession of a gun 
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that indicated a risk of violence before the gun could 
be seized.¹⁰⁰ Another bill that passed the Delaware 
Senate in 1998 would have made it a felony to vio-
late a protection order that included a prohibition 
against fi rearm possession, but gun-rights groups 
derailed the bill in the House.¹⁰¹

STAT E L EGISL AT ION MOR E 
L I MIT E D T H A N FE DE R A L L AW: 
OK L A HOM A , MONTA NA , A ND OHIO

Much of the state legislation is considerably nar-
rower than sections 922(g)(8) and (9). For example, 
Oklahoma law requires offi  cers to seize a weapon in 
a domestic violence incident, but this requirement 
applies only “when such offi  cer has probable cause to 
believe such weapon or instrument has been used to 
commit an act of domestic abuse . . . provided an arrest is 
made, if possible, at the same time.”¹⁰² Th e statute also 
requires the prosecutor to fi le a notice of the seizure 
and forfeiture within 10 days, or the weapons must 
be returned.¹⁰³ Montana law mandates that an offi  -
cer seize weapons when responding to a call relating 
to assault on a partner or family member, but only 
if they have been “used or threatened to be used in 
the alleged assault.”¹⁰⁴ Similarly, Ohio law permits 
seizure of weapons in alleged incidents of domestic 
violence or of violating a protection order but limits 
the seizure to those weapons used or threatened to be 
used or brandished during or in connection with the 
incident.¹⁰⁵

STAT E L EGISL AT ION W IT H 
DIFFE R E NT BOU NDA R I E S T H A N 
FE DE R A L L AW: NE W YOR K

Some state laws are broader in some respects than 
the federal laws, though narrower in others. In New 
York, for example, criminal and family courts have 
the power to suspend or revoke a fi rearms license 
when either a temporary or a fi nal protection order 
is issued.¹⁰⁶ Th e suspension of a fi rearms license is 
mandatory when the court issues a protection order 
if it fi nds that the defendant has previously failed 
to comply with a protection order and the failure 
involved infl iction of serious physical injury, use or 

threat of use of a deadly weapon, or behavior con-
stituting a violent felony off ense.¹⁰⁷ Th e court also 
may suspend the defendant’s fi rearms license when it 
fi nds a substantial risk that the defendant may use or 
threaten to use a fi rearm unlawfully against the per-
son for whose protection the order is issued.¹⁰⁸

Th e defi nition of intimate relationship in section 
922(g)(8) is quite narrow and does not include, for 
example, partners who have never lived together.¹⁰⁹
But in New York the state fi rearms laws apply to 
protection orders obtained in either family or crimi-
nal court and can include a broader defi nition of 
relationship.¹¹⁰ On the other hand, New York has 
no law comparable to the prohibition on fi rearm 
possession for a person convicted of a misdemeanor 
crime of domestic violence in section 922(g)(9).¹¹¹
Some diff erences may also be noted between the 
federal and state laws in the weapons included in 
the defi nition of fi rearms.¹¹² In addition, impound-
ment of a weapon when a protection order is issued 
is discretionary under New York law, while such 
prohibition is mandatory under the federal statute 
if all the statutory elements are met for a qualifying 
protection order.¹¹³

STAT E L EGISL AT ION MOR E 
COMPR EH E NSI V E T H A N FE DE R A L 
L AW: NE W JE R SE Y A ND A R I ZONA

One of the most comprehensive fi rearms laws relat-
ing to domestic violence was passed in New Jersey. 
Under that state’s Prevention of Domestic Violence 
Act, a court may issue a search warrant for weap-
ons to accompany an ex parte temporary protec-
tion order, and a warrant form is a physical part of 
the temporary protection order form.¹¹⁴ Th e law 
also provides a detailed procedure for forfeiture after 
weapons have been seized following issuance of a 
domestic violence protection order prohibiting such 
weapons. Prosecutors must petition within 45 days 
to obtain title to the weapons or revoke all licenses 
and permits for them, on the ground that “the owner 
is unfi t or . . . is unfi t or . . . is unfi t or poses a threat to the public in general or a 
person or persons in particular.”¹¹⁵ If the prosecutor 
fails to act within the required 45 days the weapons 
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must be returned.¹¹⁶ Th e statute requires that after the 
hearing to determine title, the court “shall order 
the return” of the weapons in one of the following 
circumstances: (1) when the complaint has been dis-
missed at the victim’s request and the prosecutor has 
determined that there is insuffi  cient probable cause 
to indict, (2) if the defendant is found not guilty of 
the charges, or (3) if the court determines that the 
domestic violence situation no longer exists.¹¹⁷

Arizona’s law also provides a detailed mechanism 
to seize weapons from a defendant in a domestic 
violence case.¹¹⁸ At the scene of a domestic violence 
incident, a law enforcement offi  cer may question 
anyone present to determine if there are fi rearms 
on the premises.¹¹⁹ Th e statute then provides that 
“[u]pon learning or observing that a fi rearm is pres-
ent on the premises, the peace offi  cer may temporar-
ily seize the fi rearm if the fi rearm is in plain view or 
was found pursuant to a consent to search and if the 
offi  cer reasonably believes that the fi rearm would 
expose the victim or another person in the house-
hold to a risk of serious bodily injury or death.”¹²⁰
Th e weapons must be held for at least 72 hours, and 
the victim must be notifi ed before the fi rearms are 
released.¹²¹ Th e statute also provides a procedure 
to retain the fi rearms if there is reasonable cause to 
believe that returning them may endanger the vic-
tim, the person who reported the incident, or others 
in the household.¹²²

T H E E VOLU T ION OF STAT E 
L EGISL AT ION : C A L IFOR N I A

Th e law in California has seen signifi cant develop-
ments on this issue over the past several years. In 
1990, the state Legislature passed an act that pre-
vented a person who was the subject of a domestic 
violence protective order from purchasing or obtaining 
a gun.¹²³ But the law did not address confi scation of 
fi rearms already owned or possessed by the subject 
of the order.¹²⁴ In 1994, new legislation passed that 
attempted to remedy this gap and included a section 
on removing fi rearms from domestic violence abus-
ers subject to restraining orders.¹²⁵ Under that law, at 
the hearing when a protective order was issued, the 

judge could also order surrender of fi rearms to the 
local police station, but only if the victim proved by 
a preponderance of the evidence that the defendant 
had a likelihood of using, displaying, or threatening 
to use a fi rearm in a future act of violence against the 
victim.¹²⁶ Th is was often diffi  cult to prove, as infor-
mation about the use or threat of use of a fi rearm 
was not routinely noted in police reports.¹²⁷ Judges 
also had the discretion to limit the gun restriction 
to a shorter period.¹²⁸ As one author stated, before 
passage of the Domestic Violence Prevention Act, 
“unless clear and convincing evidence existed that 
the off ender would act violently in the future, courts 
remained reluctant to confi scate guns from domestic 
violence off enders.”¹²⁹

In 1999, domestic violence law enforcement was 
strengthened and assistance to victims was broad-
ened¹³⁰ when the state amended the Domestic Vio-
lence Prevention Act, a 1993 law that consolidated 
a number of statutes that had been duplicated in 
various parts of California law.¹³¹ Its fi rearms sec-
tion was specifi cally drafted to be consistent with the 
federal provisions under 18 U.S.C. § 922(g)(8).¹³²
Th e 1999 law makes it illegal to possess, purchase, or 
receive a fi rearm while subject to a restraining order 
and requires the court to notify a defendant that 
such acts will violate the terms of the order.¹³³ Th e 
law no longer requires the court to issue a separate 
order regarding fi rearms, based on a fi nding that 
fi rearm use or threat of fi rearm use in future violence 
is likely.¹³⁴ Instead it eliminates the court’s discretion 
on the issue and makes mandatory the relinquish-
ment of all fi rearms.¹³⁵ Nor may the judge deter-
mine the length of time that the weapons must be 
confi scated: the time period is automatically equal 
to the period for which the protective order remains 
eff ective.¹³⁶

Th e 1999 law also provided a procedure for relin-
quishing weapons. If the respondent is present at the 
protective order hearing, he or she must immediately 
relinquish any fi rearms possessed and has 24 hours 
to relinquish any other fi rearms, either by turning 
them in to local law enforcement or by selling them 
to a licensed dealer.¹³⁷ Within 72 hours of receiving 
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the order, the respondent must fi le a receipt with the 
court that proves that any fi rearms were either relin-
quished to police or sold.¹³⁸ Local law enforcement 
may also charge a storage fee for the weapons.¹³⁹

When the protective order expires, the 1999 law 
requires law enforcement to return the weapons to 
the respondent within fi ve days, unless the court 
fi nds that a fi rearm was stolen, the respondent is 
prohibited from gun ownership for other reasons, or 
a new protective order has been issued.¹⁴⁰ Th e court 
may exempt a specifi c weapon from the relinquish-
ment requirement if the respondent can show that a 
particular weapon is necessary for his or her employ-
ment.¹⁴¹

California law also requires that a law enforce-
ment offi  cer take temporary custody of any fi rearm 
discovered in plain view or during a consensual or 
warranted search at the scene of a domestic vio-
lence incident involving a threat to human life or a 
physical assault, as necessary to protect the offi  cer or 
other persons present.¹⁴² Th e offi  cer must provide 
the owner with a receipt that lists and provides iden-
tifying information about the fi rearms and notes the 
time and place that the weapons can be recovered.¹⁴³
Unless a weapon is being held for use as evidence, 
was possessed illegally, or is retained pending a deci-
sion by the court as to whether the weapon should 
be returned, the police must make the weapon avail-
able to the owner or possessor within 48 hours to 5 
business days after its seizure.¹⁴⁴ If law enforcement 
has reasonable cause to believe that the return of the 
weapon is “likely to endanger the victim or person 
reporting the threat or assault,” the law enforcement 
agency can petition the court within 60 days to deter-
mine whether the weapon should be returned.¹⁴⁵
Th e law enforcement agency must notify the person 
who originally possessed the weapon about the court 
proceeding, and, if he or she fails to respond, the 
court will issue an order forfeiting the weapon.¹⁴⁶
If the person desires a hearing on the issue, the case 
must be heard within 30 days of the request.¹⁴⁷ Th e 
court must order a return of the weapon unless it is 
shown by a preponderance of the evidence that the 
weapon’s return would endanger the victim or the per-

son reporting the assault or threat.¹⁴⁸ If the court 
does not return the weapon, the original possessor 
or owner has one year to petition for a second hear-
ing.¹⁴⁹ At that hearing, barring clear and convincing 
evidence that the return would endanger the victim 
or person reporting the assault or threat, the court 
must order the weapon to be returned.¹⁵⁰ If there is 
no second hearing or it is unsuccessful, the weapon 
may be disposed of.¹⁵¹

While some states have begun to enact detailed 
fi rearms laws pertaining to domestic violence, most 
have laws more limited than the federal law or have 
no laws in this area. At least for the time being, 
we cannot rely on state laws to address the critical 
problem of abusers’ access to fi rearms. States must 
enforce and implement the federal fi rearms laws if 
those laws are to achieve their purpose of promoting 
the safety of victims of domestic violence.

P R O C E D U R A L  I S S U E S  I N  
I M P L E M E N TAT I O N  O F  
F I R E A R M S  L AW S

A number of procedural issues have challenged the 
successful implementation of fi rearms law, including 
procedures for weapon search and seizure—both at 
the scene of an incident of domestic violence and 
when a domestic violence protection order is in 
place—and procedures for the return of weapons. A 
brief review of some legal challenges to fi rearms laws 
based on those procedural issues is instructive. 

W E A PON SE A RCH E S A ND SE I ZU R E S 
I N DOM E ST IC V IOL E NCE C A SE S 

Th ere is signifi cant debate over whether a warrant 
is necessary to search for and seize weapons after 
a defendant either has been convicted of a misde-
meanor domestic violence crime or is subject to a 
protection order, as well as what standard of suspi-
cion, if any, is necessary for a “reasonable” search 
under the Constitution. Th is issue arises in two situ-
ations: in a criminal context, when an offi  cer is at the 
scene of a domestic violence incident, and in a civil 
context, when a protection order is issued. 
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Weapon Searches and Seizures at the 
Scene of a Domestic Violence Crime
In New Jersey, the Prevention of Domestic Violence 
Act permits a law enforcement offi  cer to seize weap-
ons when there is probable cause to believe that an 
act of domestic violence has been committed in the 
following circumstances:

(1) In addition to a law enforcement offi  cer’s 
authority to seize any weapon that is contra-
band, evidence or an instrumentality of crime, a 
law enforcement offi  cer who has probable cause 
to believe that an act of domestic violence has 
been committed may: 

(a) question persons present to determine 
whether there are weapons on the premises; 
and 

(b) upon observing or learning that a weapon is 
present on the premises, seize any weapon 
that the offi  cer reasonably believes would 
expose the victim to a risk of serious bodily 
injury.

(2)  A law enforcement offi  cer shall deliver all weap-
ons seized pursuant to this section to the county 
prosecutor and shall append an inventory of 
all seized weapons to the domestic violence 
report.¹⁵²

Th e statute authorizes a warrantless search for 
weapons once the offi  cer has probable cause to 
believe that an act of domestic violence has occurred. 
Th e weapons need not have been used in the crime 
or illegally possessed. Nor is it clear whether the offi  -
cer must have probable cause to believe weapons are 
present before beginning a search. Once the offi  cer 
“observes or learns” that a weapon is present, the 
offi  cer may seize it on reasonable belief that it would 
put the victim at risk of serious bodily injury. 

Th e courts have considered whether this type of 
search and seizure is constitutional under the Fourth 
Amendment. Th e New Jersey appellate court has held 
that the law is constitutional because it is “under-is constitutional because it is “under-is
taken to promote legitimate state interests unrelated 
to the acquisition of evidence of criminality or in 
furtherance of a criminal prosecution.”¹⁵³ Th is is 

what the U.S. Supreme Court has termed “special 
needs” searches; because they are not conducted for 
the purpose of a criminal prosecution, they need not 
meet the usual standards of a warrant and probable 
cause. Th ese searches are still subject to the Fourth 
Amendment, but they must only be “reasonable” in 
order to be constitutional. 

Th e New Jersey court noted that the language of 
the statute distinguishes this type of search from a 
criminally focused search, stating that it is “in addi-
tion to a law enforcement offi  cer’s authority to seize 
any weapons that are contraband, evidence or an 
instrumentality of crime.”¹⁵⁴ Here, the state’s inter-
est in seizing the weapons is to ensure the safety of 
domestic violence victims, so search and seizure are 
reasonable, though law enforcement had neither a 
warrant nor probable cause to conduct the weapons 
search.¹⁵⁵

In State v. Perkins,¹⁵⁶ another New Jersey appellate 
case, offi  cers responded to a 911 call from a woman 
who said that her husband had hit her in the head 
with the telephone, that he had been drinking, and 
that he had a lot of weapons in the home.¹⁵⁷ When 
the offi  cers arrived, they saw the victim, who was 
visibly upset and had a red mark on the right side of 
her face. Th ey located the defendant, who confi rmed 
the wife’s story. Th e offi  cers then conducted a search 
of the house, where they found multiple fi rearms, as 
well as ammunition and other weapons, which they 
seized.¹⁵⁸

Th e court found that the 911 call, the demeanor 
of the victim, and the mark on her face gave the 
offi  cers probable cause to believe that the defendant 
had committed an act of domestic violence.¹⁵⁹ Th ey 
also had “reasonable cause” to believe, fi rst, that the 
defendant had access to weapons, based on the 911 
call and, second, that the weapons posed a “height-
ened risk of injury to the victim.”¹⁶⁰ Th e court spe-
cifi cally noted that fi nding risk of injury did not 
require proof that the defendant had used or threat-
ened to use a weapon against the victim; the focus 
was on the threat of future use: “[T]he absence of the 
use or threatened use of a weapon is not necessarily 
a useful barometer or predictor of future behavior 
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vis-à-vis the future use of weapons by a defendant 
against the victim.”¹⁶¹ Th e court also found that 
the offi  cers acted reasonably, by searching only the 
areas of the home where the victim informed them 
that weapons might be found.¹⁶² Th e court stated that ¹⁶² Th e court stated that ¹⁶²
“like any special needs search, [the search for weap-
ons under the act] is not based upon suspicion that 
a crime has been committed, but instead counte-
nanced by a State interest, civil in nature, to protect 
potential victims, thereby going beyond the normal 
purview of law enforcement.”¹⁶³

By contrast, the Pennsylvania Supreme Court has 
held that the state statute mandating the seizure of 
weapons used in certain domestic violence off enses 
does not authorize a warrantless search for such 
weapons.¹⁶⁴ In Commonwealth v. Wright,¹⁶⁵ police 
responded to the home of the defendant after receiv-
ing a report that he had shot his wife.¹⁶⁶ Th e police 
entered the residence, arrested the defendant, and 
proceeded to search the home without a warrant. 
Two weapons, one of them the weapon used in the 
shooting, were found during the search.¹⁶⁷ Th e trial 
court denied the defendant’s motion to suppress the 
weapons, holding that the state statute involving 
confi scation of weapons used in domestic violence 
off enses required seizure of all weapons used by the 
defendant.¹⁶⁸

But the Pennsylvania Supreme Court observed 
that, because the statute involves weapon seizure but 
does not address the means that may be used to locate the means that may be used to locate the means that may be used
the weapons,¹⁶⁹ the search for weapons must meet 
either the usual Fourth Amendment requirement of 
a warrant or one of the recognized exceptions to a 
warrant.¹⁷⁰ Because there was no warrant and the 
court found that the search was not justifi ed by exi-
gent circumstances, consent, or as a search conducted 
incidental to arrest,¹⁷¹ it held that the weapons should 
have been suppressed and remanded the case for a 
new trial.¹⁷²

Th e Hawai‘i Supreme Court reached a similar 
conclusion, ruling that a state statute authorizing 
seizure of fi rearms in domestic violence situations 
does not permit warrantless searches.¹⁷³ Th e relevant 
Hawai‘i statute states that

(4) Any police offi  cer with or without a warrant,
may take the following course of action where 
the offi  cer has reasonable grounds to believe that 
there was physical abuse or harm infl icted by 
one person upon a family or household mem-
ber, regardless of whether the physical abuse or 
harm occurred in the offi  cer’s presence:

 . . . .

(f ) Th e offi  cer may seize all fi rearms and ammu-
nition that the police offi  cer has reasonable 
grounds to believe were used or threatened 
to be used in the commission of an off ense 
under this section.¹⁷⁴

First the court found that the statute, which con-
cerned seizure, did not apply to searches. Moreover, 
the court noted that the statute “may not be executed 
at the expense of [the defendant’s] constitutional 
right against unreasonable searches and seizures.”¹⁷⁵ It 
found that a warrantless search of a mattress, which 
met no recognized exception to the warrant require-
ment, was unconstitutional and that the gun evi-
dence obtained must be suppressed.¹⁷⁶

Weapon Searches and Seizures Under a 
Domestic Violence Protection Order
New Jersey also authorizes weapon searches and sei-
zures in a civil context after a protection order has 
been issued. As part of a temporary ex parte restrain-
ing order, the court may forbid the defendant from 
possessing any fi rearm, and it may further order “the 
search for and seizure of any such weapon at any 
location where the judge has reasonable cause to 
believe the weapon is located.”¹⁷⁷ If a fi nal restrain-
ing order is issued, the fi rearm prohibition becomes 
mandatory.¹⁷⁸ At the hearing for the fi nal order the 
judge may also order the search for and seizure of 
the fi rearms under this provision, again “at any loca-
tion where the judge has reasonable cause to believe 
the weapon is located.”¹⁷⁹

New Jersey’s case law regarding weapon searches 
and seizures under the terms of a civil protection order 
is consistent with its court rulings regarding these 
searches and seizures in the criminal context. In State 
v. Johnson,¹⁸⁰ the state appellate court  considered the 
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constitutionality of a warrant to search for fi rearms 
issued under the temporary restraining order stat-
ute.¹⁸¹ Th e court again found that this type of search 
is subject to the restrictions of the Fourth Amend-
ment, but because the purpose of the warrant was 
to protect the domestic violence victim from further 
violence, and not to discover criminal evidence, the 
warrant did not need to meet a probable cause stan-
dard. Instead, “to support issuance of a search warrant 
pursuant to [the temporary restraining order statute], 
the judge must fi nd there exists reasonable cause to 
believe that, (1) the defendant has committed an act 
of domestic violence, (2) the defendant possesses or 
has access to a fi rearm or other weapon . . . and (3) the 
defendant’s possession or access to the weapon poses a 
heightened risk of injury to the victim.”¹⁸²

Juxtaposed with other states, Pennsylvania may 
have made a distinction between searches and seizures 
in the criminal and civil context. In a case after its 
Supreme Court decided Commonwealth v. Wright, a 
lower court ruled, in Kelly v. Mueller, that a judge had 
authority to order a warrantless search and seizure of 
guns in a protection order context.¹⁸³ Th e defendant 
did not appear at the hearing for a fi nal protection 
order; the plaintiff  testifi ed that the defendant had 
threatened to kill her while pointing at her a loaded 
handgun owned by his father. She also listed several 
weapons kept in the defendant’s home.¹⁸⁴

Th e court entered an order requiring the defen-
dant to surrender all weapons he had used or threat-
ened to use in an act of abuse against the plaintiff , 
and it identifi ed all such weapons. But when a 
sheriff  went to the defendant’s home to retrieve the 
weapons listed in the order, the defendant signed 
a statement saying there were no weapons.¹⁸⁵ Th e 
plaintiff  returned to court the same day to request 
a supplemental order, testifying that she had seen 
weapons in the defendant’s home. So the court 
entered an order directing the sheriff  to search both 
the defendant’s residence and the father’s hunting 
cabin.¹⁸⁶ Th e order also directed the sheriff  to seize 
any weapons and use whatever force necessary to 
enforce the order.¹⁸⁷

Th e defendant argued that the court had no 
authority to issue search-and-seizure orders under 
the protection order statute, which discussed only 
relinquishment and not seizure of weapons.¹⁸⁸ Th e 
court agreed that the relinquishment provision did 
not grant the court authority to order search and 
seizure of the weapons but found that the trial judge 
was justifi ed in believing that the plaintiff  was in 
serious danger based on the defendant’s threats to 
use the weapons against her.¹⁸⁹ Th erefore the court 
concluded that “the law as expressed . . . is suffi  ciently 
explicit and broad to deal with weapons, once ade-
quately described under oath, to the same degree 
that an affi  davit of probable cause would have been 
permissible to authorize a search and seizure.”¹⁹⁰
Th e search-and-seizure order was within the “general 
intent” of the statute to confi scate the weapons.¹⁹¹

Still, this is only a single case, and the Pennsylva-
nia Supreme Court has not yet ruled on the issue of 
searches and seizures of weapons in the protection 
order context. Moreover, the Kelly decision has been Kelly decision has been Kelly
highly controversial.¹⁹²

PROCE DU R E S FOR T H E 
R ET U R N OF W E A PONS

Disputes have arisen in jurisdictions across the coun-
try on the procedures and responsibilities of law 
enforcement personnel for returning weapons seized 
either during a domestic violence incident or while a 
domestic violence protection order was in eff ect.

Often there is simply no procedure in place and 
confusion abounds over the proper means to handle 
return of weapons. In an Ohio case, Golden v. Bay 
Village Police Dep’t,¹⁹³ law enforcement had confi s-
cated 14 weapons from the plaintiff ’s home, under 
a temporary protection order issued in connection 
with an allegation of criminal domestic violence. A 
few months later the order was dissolved when the 
criminal charge was dismissed, and Golden subse-
quently demanded that the police department return 
his weapons.¹⁹⁴ Th e police department told him that 
he would need a directive from the chief of police for 
release of the weapons, so he wrote a letter request-
ing such a directive. In response, the police chief 
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told Golden that he would need to fi le an action for 
replevin¹⁹⁵ and obtain a court order.¹⁹⁶

Golden took no immediate action, but when 
police informed him a few months later that his 
weapons would be destroyed unless he fi led an action 
for replevin, he did so. At a pretrial hearing, the 
police department agreed to an order returning 
the weapons to Golden, and the magistrate granted the 
replevin order.¹⁹⁷

In Golden, the Ohio appellate court considered 
whether an award of attorney fees to Golden was 
in order on the ground that the police department’s 
failure to return the weapons to him after his crimi-
nal charges were dismissed was in bad faith.¹⁹⁸ Th e 
appellate court rejected the request for fees, fi nding 
that “at all times, the onus was on Golden to seek 
the necessary court order for the release of his prop-
erty.”¹⁹⁹ According to the court, because the police 
seized the weapons under court order, it was reason-
able for them not to return the property except by 
court order, and the dissolution of the temporary 
protection order was not relevant.²⁰⁰ Th e court also 
noted that Golden could have requested such a court 
order at the time the temporary protection order 
was dissolved. Because he had failed to do that and 
the criminal case had already been dismissed, the 
replevin action suggested by police was a reasonable 
alternative.²⁰¹

Th e actual procedures necessary for the search, 
seizure, and return of fi rearms in domestic violence 
situations, as well as the legal standards required 
for these processes, are only now beginning to be 
developed among the states. Moreover, the limited 
case law available demonstrates a focus on enforce-
ment of state laws rather than federal fi rearms 
laws. States defi nitely need to enact legislation that 
provides clear standards and protocols for imple-
menting both the federal and any state fi rearms 
laws. Without the guidance of such legislation, the 
correct method for implementation of these laws 
remains uncertain, and, unfortunately, the uncer-
tainty constrains jurisdictions from attempting any 
implementation at all.

R E C O M M E N DAT I O N S  F O R  
E F F E C T I V E  E N F O R C E M E N T  
O F  F E D E R A L  A N D  S TAT E  
F I R E A R M S  L AW S

Review of both the state and federal legislation and 
case law on its implementation gives guidance on 
how to provide eff ective enforcement of the state and 
federal fi rearms laws. Th e following recommenda-
tions derive from the above review.

1. Draft domestic violence protection order forms to con-
form to federal requirements under section 922(g)(8). 

Protection order forms that track the federal require-
ments serve at least two critical functions. First, if 
a violation of section 922(g)(8) is alleged, it will be 
easy to ascertain whether the protection order meets 
the requirements of the federal statute and facilitates 
prosecution. Currently, while many orders do meet 
the requirements, this can only be discovered through 
close reading of the order, any court records from 
the case, and the petition. Second, an order tracking 
federal language and clearly demonstrating eligibility 
under the federal fi rearms laws enables it to be entered 
accurately into the national protection order regis-
try. Th ose orders meeting the requirements receive a 
“Brady Indicator.”²⁰² All gun dealers are required to 
submit identifying information about each potential 
gun purchaser to a national database maintained by 
the FBI. Any orders bearing a Brady Indicator trigger 
a fi nding that the potential purchaser is not eligible 
to purchase a weapon.²⁰³ Conversely, without this 
indicator there is no such response. Th erefore, amend-
ing the forms to facilitate both the notation of perti-
nent criteria and the accurate entry of data into the 
database is an important fi rst step toward improving 
enforcement of the federal fi rearms law.

For example, Pennsylvania has changed its stan-
dard protection order form by tracking the federal 
statute’s language, adding the criteria that establish 
a qualifying domestic violence protection order for 
purposes of federal law section 922(g)(8).²⁰⁴ Th e 
state’s judges now can easily indicate on the form 
whether the criteria have been met, which then 
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makes it clear whether or not fi rearm possession is 
prohibited under federal law.²⁰⁵

2. Provide notifi cation on all protection orders that fi re-
arm possession may violate federal law and any relevant 
state law. 

Although notifi cation on protection orders that 
fi rearm possession may violate federal law is not 
required for the law to be eff ective, it can be helpful 
for several reasons. It prevents any later argument 
that the defendant was ignorant of the law. And, as 
above, it facilitates later federal prosecution of a vio-
lation of the federal law, as well as accurate entry into 
the national registry. Furthermore, for full-faith-and-
credit purposes, it alerts law enforcement in other 
states that the order is subject to the federal fi rearms 
laws. Many states already have language on their 
protection order forms noting that the orders are 
entitled to full faith and credit in all other states. 
Language concerning federal fi rearms laws could be 
added to strengthen enforcement of the federal law.

3. At a hearing on the protection order, the judge should 
inquire if the respondent has fi rearms. And, where 
authorized under state law, a clause prohibiting weap-
ons should be included on the protection order form.

If there are fi rearms, the judge can arrange for their 
surrender under the procedure described below and 
can take the opportunity to inform the defendant 
of the federal law. If state law authorizes making a 
weapons ban a direct term of a protection order, this 
should be done. If the defendant remains in posses-
sion of any weapons after issuance of such an order, 
he or she will then be in violation of both the federal 
law and any state fi rearms law, as well as the protec-
tion order under state law, which may impose a more 
severe penalty than a state fi rearms law alone. If state 
law authorizes a weapons ban on an ex parte order, 
the judge should make the fi rearms inquiry at both 
an ex parte hearing and a fi nal order hearing.

4. Courts should not order diversion programs, deferred 
sentencing, or any other process that fails to result in the 
recording of a misdemeanor domestic violence conviction. 

For a number of reasons, diversion programs and 
other sentencing models that ultimately result in 
dismissals of domestic violence convictions are not 
recommended.²⁰⁶ Th is is particularly relevant in the 
context of fi rearms laws, because without a domes-
tic violence misdemeanor conviction on the record, 
section 922(g)(9) will not apply. Although abusers 
without the recorded conviction may be guilty of the 
same behavior as those with the record, they will not 
be subject to the federal weapons prohibition. 

5. Develop a specifi c and detailed procedure for the sur-
render, storage, and return of all fi rearms. Th is includes 
designating specifi c personnel at each involved agency to 
be responsible for these tasks, as well as developing forms 
to ensure a “paper trail” of the handling of all weapons.

After an order to surrender fi rearms is issued, often 
little follow-up is done to determine whether the 
weapons were actually relinquished.²⁰⁷ Th e develop-
ment of a protocol for the handling of fi rearms is 
essential, so that court orders for weapon surrender 
are enforced, weapons are accounted for, and the 
procedure for weapon return is both clear and eff ec-
tive. Designating personnel in each agency strength-
ens the likelihood that procedures will be followed 
and also enables a partnership to help hold agencies 
accountable for performing their assigned roles. 

While developing a detailed protocol can be daunt-
ing, some models do exist. Th e Domestic Violence 
Division of the Circuit Court in Miami–Dade County, 
Florida, has one of the most developed protocols for 
the handling of fi rearms.²⁰⁸ At every protection order 
calendar, the bailiff  gives each respondent a form, 
“Th e Respondent’s Sworn Statement of Possession of 
Firearms and/or Ammunition,” before the respondent 
has been heard. Th e form is available in Spanish and 
Creole, in addition to English, and clearly states that 
“[i]f a Respondent remains in possession of a fi rearm 
or ammunition after a Final Judgment of Injunction 
is entered he or she would be in violation of 18 U.S.C. 
§ 922(g)(8), which is punishable by a maximum of ten 
(10) years imprisonment and or a $250,000.00 fi ne.” 
Court personnel collect the form and provide it to the 
judge with the court fi le when the case is called.
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Th e judge then makes an “on-record” inquiry 
of each respondent concerning the form, to ver-
ify relevant information such as the current status 
of weapons. Th e judge may issue an order to sur-
render fi rearms, which is handed to the respon-
dent at the conclusion of the hearing.²⁰⁹ Th e order 
includes detailed instructions to the respondent on 
 surrendering the weapons at the local police station, 
obtaining a receipt, and faxing this documentation 
to the court within 24 hours of the order’s issu-
ance.²¹⁰ Th e court also provides a detailed infor-
mation sheet that includes the federal laws against 
fi rearm possession when a permanent injunction is 
in eff ect or when a person has been convicted of a 
misdemeanor crime of domestic violence.

Th e case manager, a court employee at the Miami 
domestic violence court, is responsible for monitor-
ing the respondent’s compliance with the order and 
for providing proof of surrender. Th e procedures 
direct the case manager to maintain a fi rearms sur-
render log book for this purpose, and in the event of 
noncompliance the case manager notifi es the judge, 
who issues an “Order to Show Cause Why Respon-
dent Failed to Surrender Firearms and/or Ammuni-
tion,” which orders the respondent to appear at a 
particular time at the court for a hearing on the issue. 

Th e information sheet provided to respondents also 
explains court procedures on the return of fi rearms or 
ammunition if the protection order is no longer in 
eff ect.²¹¹ In this situation, the respondent must either 
fi le a motion or write a letter to the court that includes 
the weapons’ identifying information, a copy of the 
bills of sale evidencing the respondent’s ownership 
of the weapons, and a signed affi  davit providing all 
relevant information. If the judge determines that the 
weapons should be returned, he or she will enter a 
court order providing for their return. A copy of this 
order is sent to the petitioner. If the judge determines 
that there is no a legal basis for return of the weapons, 
the court will set a hearing on request. 

If the respondent receives a court order providing 
for the return of the weapons, he or she can take the 
order, together with the police property receipt, and 
proofs of ownership, to the police station where the 

weapons are stored. Th e information sheet notes that 
some police department policies require that weap-
ons and ammunition not be returned at the same 
time, for safety reasons. Unless the owner claims the 
surrendered weapons within eight months of receipt 
of the court order providing for their return, the 
weapons are forfeited to the state and there can be no 
further action for their recovery. 

King County, Washington, also has developed spe-
cifi c procedures to improve enforcement of fi rearms 
laws. Since 1993, Washington State has had laws that 
prohibit people convicted of certain domestic violence 
misdemeanors — including assault, stalking, coercion, 
and violating a no-contact order—from possessing 
a fi rearm, and that require law enforcement agen-
cies to seize weapons from such domestic violence 
perpetrators.²¹² But initially the laws were not widely 
implemented, because there was neither a procedure 
for enforcement nor suffi  cient fi nancial resources 
provided to local law enforcement to implement the 
laws.²¹³ Courts did not issue weapon surrender orders 
consistently, the justice system did little follow-up to 
hold defendants accountable, and agencies lacked the 
facilities to store the surrendered weapons.²¹⁴

But in 2003, judges from the district court and 
the King County Sheriff ’s Offi  ce initiated a fi re-
arm forfeiture program to improve enforcement 
of the state law.²¹⁵ Th e program developed a form 
for the sheriff ’s offi  ce that provides deputies with a 
detailed procedure to follow when removing weap-
ons in domestic violence cases.²¹⁶ Th e deputies must 
attempt to determine if an existing protection order 
is in eff ect. Because the federal law bars the subject 
of a valid protection order from possessing a fi rearm, 
the deputies can remove any weapon found when 
an order is in eff ect.²¹⁷ If there is no existing order, 
the deputies record identifying information about 
weapons available to the suspect.²¹⁸ Th is record pro-
vides the prosecutor with information to present in 
court later about the defendant’s ability to access 
weapons.²¹⁹ Under the new program, judges who 
are presented with this information may even order 
defendants to surrender weapons as a condition 
of bail.²²⁰
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Th e sheriff ’s offi  ce now designates a particular 
offi  cer to handle all surrendered weapons. Th is offi  -
cer follows a specifi c procedure for recording and 
storing the weapons so that they can be identifi ed 
and accessed quickly.²²¹

In Seattle, the municipal court has also eff ected the 
changes in policy regarding weapon surrender.²²² Th e 
court’s probation unit routinely screens defendants 
jailed on misdemeanor charges and now notes those 
who are arrested for domestic violence crimes.²²³ Th e 
screeners check for existing protection orders against 
defendants and ask about fi rearms. Th ey then relay 
this information to municipal court commissioners, 
who can order the surrender of weapons.²²⁴

In New York State, when the court orders the 
surrender of fi rearms, the order of protection must 
specify the date, time, and location where they 
must be surrendered and also must direct the author-
ity receiving the fi rearms to immediately notify the 
court of the surrender.²²⁵ Th e law also includes 
directives for notifi cation of local law enforcement 
by the court when an order has been issued for sur-
render of fi rearms or ineligibility for license.²²⁶ In 
addition, the court must notify the statewide registry 
of protection orders.²²⁷

As this description of sample protocols demon-
strates, development of an eff ective fi rearms protocol 
must involve, at a minimum, judges, courtroom per-
sonnel, and all local law enforcement agencies, along 
with prosecutors and defense counsel. An eff ective 
protocol is also very detailed, so that the respondent 
knows precisely what steps he or she must take to 
comply with the law. Numerous practical consid-
erations must be dealt with, such as determination 
of available storage space for the weapons and des-
ignation of police and court personnel to perform 
specifi c tasks.

It is critical that the protocol include personnel 
responsible for monitoring the defendant’s compliance 
with the process and notifying the judge about non-
compliance to enable quick and consistent follow-up.

6. Local prosecutors and law enforcement should reach 
out to federal counterparts in their jurisdiction to 

 discuss specifi c methods of coordinating the investiga-
tion, enforcement, and prosecution of fi rearms crimes in 
domestic violence cases.

In many jurisdictions, a chasm seems to separate 
state and federal justice agencies. Th ey may have little 
need for interaction and tend by habit to enforce and 
prosecute the law independently of one another. In 
some jurisdictions, some rapprochement has already 
occurred between the two systems, owing to other fed-
eral criminal laws enacted under the Violence Against 
Women Act, including interstate stalking, interstate 
violation of a protection order, and interstate domes-
tic violence. Th e U.S. Department of Justice has also 
required each U.S. Attorney’s Offi  ce to designate a 
specifi c prosecutor to handle VAWA crimes and act as 
liaison with state prosecutors. Yet the impact of these 
changes on improved federal-state coordination and 
communication remains to be proven. 

Th is kind of coordination in fi rearms cases is criti-
cal, for two reasons. First, the federal fi rearms laws 
depend on state law predicates—protection orders 
or misdemeanor convictions—to be enforceable. 
Second, as more states develop their own laws on 
fi rearms and domestic violence, the potential for 
confl icts in prosecution becomes greater. While, 
technically, both a state and a federal prosecution 
can proceed simultaneously, in practice this is often a 
waste of time and resources.²²⁸

One project to encourage this kind of federal-
state coordination has gained national attention. 
Although it is not focused specifi cally on domestic 
violence cases, it may provide some lessons for such 
coordination in the domestic violence area. 

In 1997, Richmond, Virginia, initiated Project 
Exile, a partnership among federal, state, and local 
prosecutors and law enforcement agencies to coordi-
nate prosecution of illegal gun possession or use.²²⁹
Th e goal of the project is to reduce gun violence by 
encouraging federal prosecution of fi rearms charges 
where possible.²³⁰ Under the project, Richmond 
police offi  cers receive special training to identify state 
fi rearm violations that also can be charged as federal 
crimes.²³¹ When an arrest is made by local police on 
state fi rearms charges that could be charged feder-
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ally, the local police immediately notify a designated 
agent from the federal Bureau of Alcohol, Tobacco, 
Firearms and Explosives. Federal and state law 
enforcement work together to determine whether it 
is an appropriate case for federal prosecution, and, 
if so, they refer it to the U.S. Attorney’s Offi  ce.²³² If 
the federal prosecutor is able to obtain an indictment 
on the federal charge, the Commonwealth’s Attorney 
voluntarily drops the state charges.²³³

Project Exile focuses on three groups of fi rearms 
law violators: felons, drug off enders, and domes-
tic violence off enders.²³⁴ Th e project imposes tough 
penalties for violations, such as a mandatory federal 
prison sentence of several years served at out-of-state 
facilities.²³⁵ Th e project also included a widespread 
publicity campaign to deter would-be violators while 
gaining the support of the community.²³⁶ Project 
Exile was expanded statewide in Virginia and has 
now been adopted in several cities in other states.²³⁷
Th e U.S. Department of Justice has also become 
an offi  cial supporter of the project and has insti-
tuted grants to fund development of similar projects 
around the country.²³⁸ Its proponents argue that 
Project Exile has resulted in a signifi cant drop in 
homicide rates.²³⁹

Th e project has been controversial. Some argue 
that the project is “overenforcing” fi rearms laws, 
giving defendants signifi cantly more severe sanc-
tions than they would receive under state law. Th ere 
have also been legal challenges contending that the 
federal-state alliance of Project Exile infringes on 
a state’s sovereignty in enforcing its own laws.²⁴⁰
Th ese challenges have been unsuccessful, yet they do 
demonstrate some resistance on both the state and 
federal sides to this type of coordination. In dicta, 
a federal district court criticized state law enforce-
ment authorities for their involvement in Project 
Exile, arguing that these charges could be brought 
under state law; “[h]owever, instead of bringing 
the resources of the Commonwealth to bear, local 
authorities have abdicated their responsibility to the 
federal government.”²⁴¹

Despite all the objections, Project Exile incor-
porates important strategies that could be useful in 

enforcement of the federal fi rearms laws in the arena 
of domestic violence. Law enforcement personnel 
have developed a paging system so a designated fed-
eral law enforcement offi  cer can immediately confer 
on the appropriateness of a federal charge. At least 
one state Commonwealth’s Attorney has been cross-
designated as a federal prosecutor to prosecute these 
cases, and additional federal prosecutors have been 
assigned to the project. A publicity campaign has 
also improved public awareness of the problem while 
helping to create an atmosphere of “zero tolerance” 
for fi rearms off enders.

7. Mandate judicial training specifi cally on fi rearms 
and domestic violence, federal fi rearms laws, and any 
state fi rearms laws. 

Th e importance of training judges in domestic vio-
lence issues has become a familiar mantra, because 
the judicial role is so central to any domestic  violence 
justice initiative. After strenuous eff orts across the 
country over several years, the knowledge, sensitiv-
ity, and eff ectiveness of judges who handle domestic 
violence cases have improved. Th e intersection of 
domestic violence and fi rearm possession, however, 
appears to be one in which signifi cant confusion or 
resistance remains on the part of judges. Many court 
systems now have mandatory domestic  violence 
training for the judiciary. Th is topic should be a 
high priority for training and can also be combined 
with related issues, such as full faith and credit, the 
national registry on protection orders, and other 
 federal domestic violence laws.

8. Investigate the development of specialized or inte-
grated domestic violence court models.

Th e recommendations to improve fi rearms law 
enforcement can be implemented in any justice sys-
tem. But a specialized domestic violence court will 
facilitate these initiatives perhaps more expeditiously 
and eff ectively.²⁴² As a basic matter, such specialized 
courts maintain a well-developed justice partnership, 
having created strong working relationships with all 
key justice players, including law enforcement agen-
cies, prosecutors, the defense bar, probation offi  cials, 
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and pretrial release offi  cials. Specifi c personnel from 
the court and several agencies are often designated 
to the specialized court, so that they can focus 
entirely on domestic violence cases and so that they 
will be both experienced and knowledgeable about 
domestic violence issues. Moreover, the concentra-
tion of domestic violence cases in one court makes 
it easier to track any fi rearm surrender protocols and 
to monitor for violations. An integrated domestic 
violence court, which handles both protection order 
cases as well as domestic violence misdemeanors, will 
have easy access to information on the underlying 
state predicates for federal fi rearms laws. 

C O N C L U S I O N

Th e states are increasingly becoming aware of the 
necessity to remove fi rearms from domestic violence 
perpetrators. However, the local fi rearms laws that 
do exist vary in their clarity and comprehensive-
ness, even as methods for their enforcement remain 
confusing. Worse yet, many jurisdictions have no 
enforcement procedures in place. 

In many ways this situation is similar to the one 
that existed after Congress enacted a provision in 
the Violence Against Women Act that required each 
jurisdiction to give full faith and credit to domestic 
violence protection orders from other jurisdictions. 
Th e law was passed without any direction about its 
implementation, and for some years many states 
failed to address it. However, the federal government 
eventually recognized its failure to provide guidance, 
and by the late 1990s federally funded training and 
regional conferences became available to help the 
states enforce the full-faith-and-credit provision. Clear 
informational pamphlets for targeted audiences, such 
as law enforcement offi  cials and victim advocates, 
were developed to assist these groups in understand-
ing and implementing the law. A National Center on 
Full Faith and Credit was created with federal funds 
to focus entirely on providing training and technical 
assistance on the provision’s enforcement, including 
development of model implementation statutes to 
guide states in enacting such legislation. 

Th is same kind of eff ort is required for imple-
mentation of the federal fi rearms laws relating to 
domestic violence. While certainly the federal gov-
ernment has funded and promoted some training on 
this issue, most of the training has merely explained 
the laws, not assisted on the issue of enforcing them. 
Th ere has not yet been the strong focus required 
for broad state implementation. Th e fi rearms laws 
present many of the same complexities generated 
by the full-faith-and-credit law, such as confusion over 
the correct legal standards, the existence of several 
practical obstacles to enforcement, and the need for 
federal and state offi  cials to coordinate their eff orts. 
Model state implementation laws, intensive and 
practical training, and targeted conferences devoted 
to enforcement of the laws are needed. Th ese eff orts 
should include gatherings that bring together federal 
and state prosecutors and law enforcement leaders 
to discuss their concerns and how best to coordinate 
eff orts. Judicial training is required on the defi nition 
of federal terms and the federal requirements for the 
predicate crimes and protection orders necessary to 
trigger the fi rearms laws. Eff ective legislation and 
procedures from states that have moved forward in 
this area should be shared with other states. Local 
jurisdictions, too, bear the responsibility of educat-
ing their judiciary and law enforcement personnel 
about the importance of enforcing the fi rearms laws 
and of bringing together the requisite agencies to 
develop a clear and eff ective implementation plan. 

Unquestionably, the seizure of weapons in domestic 
violence cases raises a set of diffi  cult and complex issues. 
Yet the lethal mix of batterers and fi rearms is too critical 
for jurisdictions to avoid. Both the states and the federal 
government have an obligation to confront and solve 
the confounding challenges of gun seizure. 
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21. See, e.g., United States v. Gallimore, 247 F.3d 134, 
138 (4th Cir. 2001); United States v. Pierson, 139 F.3d 
501 (5th Cir. 1998) (fi nding section 922(g)(8) constitu-
tional under the Commerce Clause); Napier, 233 F.3d at 
399, 402 (holding that section 922(g)(8) does not violate 
the Commerce Clause or the Due Process Clause); United 
States v. Wilson, 159 F.3d 280, 284–89 (7th Cir. 1998) 
(holding that section 922(g)(8) is constitutional under the 
Commerce Clause and the Fifth and the Tenth Amend-
ments); United States v. Lewis, 236 F.3d 948 (8th Cir. 
2001) (holding that section 922(g)(9) does not violate 
the Commerce Clause, the Equal Protection Clause, the 
Second Amendment, or the Eighth Amendment); United 
States v. Jones, 231 F.3d 508, 514–15 (9th Cir. 2000) 
(rejecting a Commerce Clause challenge to 18 U.S.C. 
§ 922(g)(8)); United States v. Cunningham, 161 F.3d 
1343, 1345–47 (11th Cir. 1998); (rejecting a Commerce 
Clause challenge to section 922(g)(8)).

22. See, e.g., United States v. Meade, 175 F.3d 215, 
224–25 (1st Cir. 1999) (rejecting a Tenth Amendment 
challenge to section 922(g)(8)); United States v. Bostic, 
168 F.3d 718, 723–24 (4th Cir. 1999) (rejecting a Tenth 
Amendment challenge to 18 U.S.C. § 922(g)(8)); United 
States v. Hemmings, 258 F.3d 587, 594 (7th Cir. 2001) 
(holding that neither the Second nor the Tenth Amend-
ment bars federal fi rearms regulation).

23. United States v. Emerson, 270 F.3d 203, 260–63 (5th 
Cir. 2001) (rejecting a Second Amendment challenge to 
section 922(g)(8)); United States v. Jackubowski, 63 F. 
App’x 959, 961 (7th Cir. 2003) (holding that federal 
law barring gun possession after a felony conviction, 18 
U.S.C. § 922(g)(1), does not violate the Second Amend-
ment, and noting that all federal appellate courts to con-
sider the issue have held that federal regulation of fi rearms 
is constitutional). 

24. City of Cleveland v. Carpenter, No. 82786, 2003 WL 
22976619, at *1 (Ohio Ct. App., Dec. 18, 2003).  

25. Id. at *1.

26. Id. at *3–*4.Id. at *3–*4.Id

27. Id. at *5.
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N O T E S 28. State v. Wahl, 839 A.2d 120, 122 (N.J. Super. Ct. 
App. Div. 2004). Th e court did remand to the Family 
Part judge to determine whether the seized fi rearms had 
ever been shipped or transported in interstate commerce, 
another required element of the federal statute. Id. at 134. 
Th e court noted, however, that “the market in fi rearms is 
heavily interstate in nature . . . and it would be indeed rare 
that a fi rearm, or at least some of its component parts, 
would have never moved across state lines.” Id.

29. See, e.g., Hesse v. Pennsylvania State Police, 850 A.2d 
829, 832 (Pa. Commonw. Ct. 2004).

30. See, e.g., United States v. Smith, 171 F.3d 617, 620 
(8th Cir. 1999) (both the statute’s plain language and 
legislative history demonstrate that the predicate off ense 
need not contain a domestic relationship between the 
parties as an element); United States v. Meade, 175 F.3d 
215, 218–19 (1st Cir. 1999) (similarly); United States 
v. Barnes, 295 F.3d 1354, 1360–61 (D.C. Cir. 2002) 
(similarly).

31. United States v. Nobriga, 408 F.3d 1178, 1181–83 
(9th Cir. 2005).

32. Th e “modifi ed categorical approach” is based on the 
U.S. Supreme Court’s approach in Taylor v. United States, 
495 U.S. 575, 602 (1990) and reaffi  rmed in Shepard 
v. United States, 125 S. Ct. 1254 (2005). Under this 
approach, courts may consider only “the terms of the 
charging document, the terms of a plea agreement or 
transcript of colloquy between judge and defendant in 
which the factual basis for the plea was confi rmed by the 
defendant, or to some comparable judicial record of this 
information.” Shepard, 125 S. Ct. at 1263. 

33. Nobriga, 405 F.3d at 1181.

34. Id. at 1181–83.

35. Id. at 1183.

36. United States v. Calor, 340 F.3d 428 (6th Cir. 2003).

37. Id. at 429.

38. Id.

39. Id.

40. Id.

41. Id. at 430.

42. Id.

43. Id.

44. Id. at 431.

45. Id.

46. Id.

47. United States v. Bunnell, 106 F. Supp. 2d 60 (D. 
Me. 2000).

48. Id. at 66.

49. Id.

50. Id.

51. Id.

52. See Tom Lininger, See Tom Lininger, See A Better Way to Disarm Batterers, 54 
HASTINGS L.J. 525, 530–31 (2003).

53. Id. at 531. Th is information was provided to Lininger 
by the Executive Offi  ce for United States Attorneys on 
July 24, 2002. Id. at 530 n.18. Th e report also predicted 
that 58 additional cases would be fi led by the end of 
2002. Id. at 531.

54. Id.

55. Id. at 531 & n.23 (citing United States v. Wilson, 
159 F.3d 280, 294 (7th Cir. 1998) (Posner, J., dissent-
ing)). Judge Posner estimated that approximately 100,000 
domestic violence protection orders are issued each year 
and that, since 40 percent of U.S. households own guns, 
approximately 40,000 people would be in violation of sec-
tion 922(g)(8). Id.

56. Lininger, supra note 52, at 532 (relying on report supra note 52, at 532 (relying on report supra
from Executive Offi  ce for United States Attorneys).

57. Comment, Domestic Violence and Guns: Seizing Weap-
ons Before the Court Has Made a Finding of Abuse, 23 VT. 
L. REV. 349, 364 (1998) (referring to report from Ver-
mont’s U.S. Attorney that it is rare for the U.S. Attorney’s 
Offi  ce to enforce the federal fi rearms laws against persons 
subject to domestic violence protection orders, because of 
limited resources). 

58. See Melanie L. Mecka, Note, See Melanie L. Mecka, Note, See Seizing the Ammunition 
From Domestic Violence: Prohibiting the Ownership of Fire-
arms by Abusers, 29 RUTGERS L.J. 607, 643–44 (1998). 
For example, in 1997, the president of the Salt Lake 
County, Utah, Sheriff ’s Association said that the federal 
law provides no penalty if states choose not to “mirror 
the federal law.” Id. at 644 n.211 (citing Judy Fahys, 
House Battles Over Gun Bill that Disarms Domestic Abusers;
Gun Bill Would Disarm Domestic Abusers, SALT LAKE CITY 
TRIB., Jan. 31, 1997, at A1).

59. Id. at 645.

60. Id. at 644–45.
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N O T E S61. Id. at 637–38.

62. See Carrie Chew, Domestic Violence, Guns, and Min-
nesota Women: Responding to New Law, Correcting Old 
Legislative Need, and Taking Cues From Other Jurisdictions,
25 HAMLINE J. PUB. L. & POL’Y 115, 149 & nn.166–67 
(2003) (citing correspondence from domestic violence 
victim advocates in Minnesota and Texas); Lisa D. May, 
Th e Backfi ring of the Domestic Violence Firearm Bans, 14 
COLUM. J. GENDER & L. 1, 1–2 (2005) (describing case in 
rural Missouri jurisdiction where judge denied protection 
order despite substantial evidence of physical injury and 
later in court cited the approach of quail-hunting season 
as one reason not to issue another protective order). May 
also describes a case in Hennepin County (Minneapolis) 
where the judge expunged a police department employee’s 
domestic violence record, to avoid the consequences of 
the federal fi rearms law. Id. at 1. Th is observation is also 
based on discussions between the author and victim advo-
cates in such jurisdictions as Maine and Montana.

63. See Michelle N. Deutchman, Note, Getting the Guns: 
Implementation and Enforcement Problems With Califor-
nia Senate Bill 218, 75 S. CAL. L. REV. 185, 209 (2001) 
(quoting Mary Malefyt, then senior attorney at the Penn-
sylvania Coalition Against Domestic Violence).

64. Darren Mitchell & Susan B. Carbon, Firearms and 
Domestic Violence: A Primer for Judges, CT. REV. 32, 38 
(Summer 2002).

65. Chew, supra note 62, at 149 & nn.166–67.supra note 62, at 149 & nn.166–67.supra

66. Id.; Deutchman, supra note 63, at 209.supra note 63, at 209.supra

67. Chew, supra note 62, at 149 & nn.166–67; Deutch-supra note 62, at 149 & nn.166–67; Deutch-supra
man, supra note 63, at 209.supra note 63, at 209.supra

68. Id.

69. State v. Wahl, 839 A.2d 120 (N.J. Super. Ct. App. 
Div. 2004).

70. 18 U.S.C. § 922(g)(9) (2000 & Supp. 2004).

71. Wahl, 839 A.2d at 128 (N.J. Super. Ct. App. Div. 2004).

72. U.S. CONST. art. VI, cl. 2.

73. Wahl, 839 A.2d at 130 (quoting Wisconsin Pub. 
Intervenor v. Mortier, 501 U.S. 597, 604 (1991) (quoting 
Gibbons v. Ogden, 22 U.S. 1, 211 (1824))).

74. Id.

75. Id. at 133 (quoting N.J. STAT. ANN. § 2C:25-21d(3) 
(West 2005)).

76. Wahl, 839 A.2d at 122 (fi nding that weapons forfei-
ture provisions contained in N.J. STAT. ANN. § 2C:25-
21g[9] and 18 U.S.C. § 922(g)(9) are “in harmony”).

77. Id.

78. Conkle v. Wolfe, 722 N.E.2d 586, 593–94 (Ohio Ct. 
App. 1998).

79. Id.

80. Id.

81. Id. at 593.

82. Id. at 594.

83. Id.

84. Benson v. Muscari, 769 A.2d 1291 (Vt. 2001).

85. Id. at 1298.

86. United States v. Brailey, 408 F.3d 609 (9th Cir. 
2005).

87. Id.

88. Id.

89. Id.

90. Mitchell & Carbon, supra note 64, at 38.supra note 64, at 38.supra

91. Id.

92. Id.

93. Sharon Gold, Note, Why Are Victims of Domestic Vio-
lence Still Dying at the Hands of Th eir Abusers? Filling the 
Gap in State Domestic Violence Gun Laws, 91 KY. L.J. 935, 
952–53 (2002–03).

94. See Mitchell & Carbon, supra note 64, at 34 (col-supra note 64, at 34 (col-supra
lecting state statutes and noting diff erences in fi rearm 
prohibitions in domestic violence cases). Mitchell and 
Carbon note that, as of 2002, in at least nine states a 
civil protection order meeting certain criteria creates 
a mandatory prohibition on fi rearm possession, while in a 
greater number of states judges have discretion whether 
to include a term prohibiting fi rearms in the protection 
order. Id. Mitchell and Carbon also note diff erences 
in state law regarding criminal cases. In some states, a 
domestic violence conviction triggers a mandatory fi rearm 
prohibition, while in other states such a prohibition is 
discretionary, and the law may require the judge to make 
specifi c fi ndings. Id. Some states permit a fi rearm prohibi-
tion to be imposed as a condition of bail or probation. Id.
In addition, some states limit the weapon ban to those 
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N O T E S weapons actually used or threatened to be used in the 
off ense. Id.

95. See Chew, See Chew, See supra note 62, at 132–37 (providing 
examples of inconsistencies among state laws and their 
variation from federal law); Timothy Johnson, Domestic 
Violence and Federal Firearms Laws, 33-SEP COLO. LAW.
61, 63 (2004) (discussing the diff erences between federal 
law and Colorado law in areas such as the defi nitions of 
domestic violence and domestic violence and domestic violence intimate relationship).

96. See Mecka, supra note 58, at 622–23.

97. See, e.g., Proposed PFA Rules Rattle Gun Owners; Seizure of 
Weapons Is Focus of Debate, INTELLIGENCER J. (Philadelphia, 
Pa.), Apr. 24, 2004, at A1. (proposed revision to Pennsylvania’s 
domestic violence law, which would give judges explicit discre-
tion to take all guns from individuals under protection-from-
abuse orders, is subject of controversy).

98. Paul Carpenter, Some See PFA Bill as an Expansion 
of Gun Control, MORNING CALL (Allentown, Pa.), May 
23, 2004, at B1 (quoting Gun Owners of America press 
release).

99. Nancy Charron, Legislation Targets Guns of Domestic 
Violence Off enders, NEWS J. (Wilmington, Del.), Feb. 18, 
1999, at 3B. Th e proposed law would also have prohib-
ited weapon possession while a protection order was in 
eff ect. Id.

100. Id.

101. Id.

102. OKLA. STAT. tit. 22, § 60.8 (2003) (emphasis added).

103. Id.

104. MONT. CODE ANN. § 46-6-603(1) (2005).

105. OHIO REV. CODE ANN. § 2935.03(B)(3)(h) (West 
Supp. 2005).

106. N.Y. C.P.L.R. 530.14 (McKinney Supp. 2005); N.Y. 
FAM. CT. ACT § 842-a (McKinney Supp. 2005). See Robert See Robert See
F. Nicolais, State and Federal Statutes Aff ecting Domestic Vio-
lence Cases Recognize Dangers of Firearms, 71-NOV N.Y. ST. 
B.J. 39, 40 (1999).

107. Nicolais, supra note 106, at 40–43; supra note 106, at 40–43; supra N.Y. C.P.L.R.
530.14; N.Y. FAM. CT. ACT § 842-a. 

108. Nicolais, supra note 106, at 42–43.supra note 106, at 42–43.supra

109. Id. at 45.

110. Connecticut law also has a defi nition of intimate 
relationship that diff ers from the federal law. Th e federal 

law includes partners who are cohabiting or have formerly 
cohabited. Th e Connecticut statute’s defi nition of family 
or household member is broader because it does include or household member is broader because it does include or household member
“persons in, or [who] have recently been in, a dating rela-
tionship,” but it does not defi ne the meaning of recent, so 
that former intimate partners may not necessarily be cov-
ered by the law. CONN. GEN. STAT. § 46b-38a(2) (2004). 
See also State v. Logan, No. 18CR020108012, 2003 WL 
22413490, at *1, *2 (Conn. Super. Ct., Oct. 6, 2003) 
(noting the limitations of the defi nition of relationship
under the statute).

111. Nicolais, supra note 106, at 45.supra note 106, at 45.supra

112. Id.

113. Id. at 45–46.

114. N.J. STAT. ANN. § 2C:25-28j (West 2005) (authoriz-
ing ex parte order to include “forbidding the defendant 
to possess any fi rearm or other weapon . . . , ordering the 
search for and seizure of any such weapon at any loca-
tion where the judge has reasonable cause to believe the 
weapon is located . . .”). See also State v. Cassidy, 843 A.2d 
1132, 1134 (N.J. 2004) (discussing warrant portion of 
order form).

115. N.J. STAT. ANN. § 2C:25-21d[3].

116. Id. Despite what appears to be the plain language 
in the statute, the New Jersey appellate court has held 
that the 45-day period in which the prosecutor must 
fi le a forfeiture petition runs not from the actual seizure 
of the weapon but instead from the date on which the 
prosecutor either came to possess the weapon or learned 
of its seizure. State v. Saavedra, 647 A.2d 1348, 1350–51 
(N.J. Super. Ct. App. Div. 1994). See also In re the Seized See also In re the Seized See also In re
Firearms Identifi cation Card of Peter Hand, 700 A.2d 
904, 907–08 (N.J. Super. Ct. Ch. Div. 1997) (noting 
the confl ict between the legislation’s clear language and the 
statutory construction by the appellate division, to which 
the lower court must adhere). 

117. N.J. STAT. ANN. § 2C:25-21d[3]. Th ere has been 
substantial case law in New Jersey on this statute, par-
ticularly the apparent confl ict between the mandatory 
language requiring return upon dismissal of the complaint 
and the discretionary language permitting the court to 
order that weapons be retained if the owner is “unfi t.” 
See In re Return of Weapons to J.W.D., 693 A.2d 92, In re Return of Weapons to J.W.D., 693 A.2d 92, In re
93 (N.J. 1997) (overruling earlier case law and holding 
that the mandatory language did not trump the court’s 
discretionary power, so that despite the dismissal of the 
complaint, a court may still retain the seized weapons 
if it  determines that the defendant continues to “pose a 
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N O T E Sthreat”). See also State v. Volpini, 677 A.2d 780, 785–87 
(N.J. Super. Ct. 1996) (earlier lower-court case using 
reasoning later employed in J.W.D. to fi nd that, since 
the clear legislative purpose of the New Jersey statute was 
to off er the maximum protection to domestic violence 
victims, the inconsistency between parts of the statute 
should be resolved in favor of permitting the court to con-
sider additional grounds to retain the weapons even where 
a domestic violence complaint has been withdrawn). 

A New Jersey appellate court considered a related issue 
under the same statute. In a situation in which the pros-
ecutor had failed to fi le a petition to retain the seized 
weapons within the 45-day time period required in sec-
tion 2C:25-21d[3], the defendant argued that the weap-
ons must be returned to him. State v. S.A., 675 A.2d 678, 
681–82 (N.J. Super. Ct. App. Div. 1996). However, the 
court found that this provision must be read together 
with the part of subsection d[3] that fi nds that no weap-
ons shall be returned if the court fi nds that “the owner 
is unfi t or that the owner poses a threat to the public in 
general or a person or persons in particular,” unless “the 
domestic violence situation no longer exists.” Id. at 682. 
Th erefore, the state has the right to retain the weapons 
as long as the court fi nds the owner to be a threat to the 
victim of domestic violence. Th e right to petition for for-
feiture within 45 days of seizure is an additional right, but 
“failure of the state to seek a forfeiture does not give the 
defendant the automatic right under New Jersey law to 
the return of the seized weapons so long as the domestic 
violence restraining order is outstanding.” Id. at 683.

118. ARIZ. REV. STAT. § 13-3601 (West 1994 & Supp. 2005).

119. ARIZ. REV. STAT. § 13-3601C.

120. Id.

121. ARIZ. REV. STAT. § 13-3601D, E.

122. ARIZ. REV. STAT. § 13-3601F.

123. Deutchman, supra note 63, at 189.

124. Id.

125. CAL. FAM. CODE § 6389(a) (West 1994 & Supp. 
2005) (“A person subject to a protective order . . . shall not 
own, possess, purchase, or receive a fi rearm while that 
protective order is in eff ect”). 

126. Cynthia D. Cook, Triggered: Targeting Domestic 
 Violence Off enders in California, 31 MCGEORGE L. REV.
328, 331 (2000) (describing the fi rearm surrender order 
process). 

127. Deutchman, supra note 63, at 190.supra note 63, at 190.supra

128. CAL. FAM. CODE § 6389(g).

129. Cook, supra note 126, at 331.supra note 126, at 331.supra

130. Id. at 335; Deutchman, supra note 63, at 190–91.supra note 63, at 190–91.supra

131. CAL. FAM. CODE §§ 6200–6390; Deutchman, supra
note 63, at 190 n.34.

132. Cook, supra note 126, at 342 n.131.supra note 126, at 342 n.131.supra

133. CAL. FAM. CODE § 6304.

134. CAL. FAM. CODE § 6389; Cook, supra note 126, at supra note 126, at supra
335–36; Deutchman, supra note 63, at 191.supra note 63, at 191.supra

135. Id.

136. Deutchman, supra note 63, at 191.supra note 63, at 191.supra

137. CAL. FAM. CODE § 6389(c); Deutchman, supra note supra note supra
63, at 192. If the respondent is not at the hearing, he or 
she has 48 hours after being served with the order to fol-
low this procedure. Id.

138. CAL. FAM. CODE § 6389(c). Th is requirement is the 
same for defendants who were not present at the hearing 
but were served with the order. Id.

139. CAL. FAM. CODE § 6389(e). 

140. CAL. FAM. CODE § 6389(g); Deutchman, supra note supra note supra
63, at 192.

141. CAL. FAM. CODE § 6389(h). Th is exception was also 
in the 1994 legislation. Deutchman, supra note 63, at supra note 63, at supra
192–93. Th e law places several restrictions on possession 
of a weapon under this exception. Id.

142. CAL. PENAL CODE § 12028.5(b) (West 1994 & 
Supp. 2005). Th e Penal Code also requires that each law 
enforcement agency track and report the total number 
of domestic violence cases involving weapons to the state 
Attorney General on a monthly basis. CAL. PENAL CODE
§ 13730(a). Th e Attorney General, in turn, will compile 
this information and provide an annual report to the 
Governor, the Legislature, and the public. CAL. PENAL 
CODE § 13730(b). Th e Penal Code also requires that 
each law enforcement agency develop a domestic violence 
incident report form that includes a notation of whether 
the offi  cer inquired as to the presence of a fi rearm or other 
deadly weapon and whether that inquiry disclosed the 
presence of such fi rearm or weapon. CAL. PENAL CODE
§ 13730(c)(3). 

143. CAL. PENAL CODE § 12028.5(b).

144. Id. Prior to a 2002 amendment that provided a 
maximum of fi ve business days after the seizure in which 
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N O T E S the weapon must be returned, the statute permitted a 
shorter maximum of 72 hours. See CAL. PENAL CODE
§ 12028.5, Notes.

145. CAL. PENAL CODE § 12028.5(f ). Th e law origi-
nally provided law enforcement with only 10 days to fi le 
the petition, but this was changed to 30 days in a 2000 
amendment. Deutchman, supra note 63, at 195 n.70. A supra note 63, at 195 n.70. A supra
2002 amendment further extended this time period to 60 
days. CAL. PENAL CODE § 12028.5, Notes.

146. CAL. PENAL CODE § 12028.5(g).

147. CAL. PENAL CODE § 12028.5(h).

148. Id. A 2002 amendment changed the standard of 
proof to “preponderance of the evidence” from the previ-
ous, higher standard of “clear and convincing evidence.” 
CAL. PENAL CODE § 12028.5, Notes.

149. CAL. PENAL CODE § 12028.5(j).

150. Id. Th is language was added in a 2002 amendment.

151. CAL. PENAL CODE § 12028.5(j).

152. N.J. STAT. ANN. § 2C:25-21d[1], [2] (West 2005).

153. State v. Johnson, 799 A.2d 608, 610–11 (N.J. Super. 
Ct. App. Div. 2002) (citing several U.S. Supreme Court 
cases discussing the “special-needs” exception to Fourth 
Amendment requirements). 

154. N.J. STAT. ANN. § 2C:25-21d[1]; State v. Perkins, 
817 A.2d 364, 370–71 (2003).

155. State v. Saavedra, 647 A.2d 1348, 1349 (N.J. Super. 
Ct. App. Div. 1994) (“Protection of the victim [is] the 
clear and unequivocal message. Law enforcement person-
nel and the courts [are] encouraged to insure, indeed 
charged with insuring, the safety of all victims exposed to 
actual or potential acts of domestic violence or abuse”); 
Perkins, 817 A.2d at 370; State v. Masculin, 809 A.2d 882 
(N.J. Super. Ct. Ch. Div. 2002).

156. Perkins, 817 A.2d at 364.

157. Id. at 366.

158. Id. at 366–67.

159. Id. at 369.

160. Id. at 369–70 (quoting State v. Johnson, 799 A.2d 
608, 611 (N.J. Super. Ct. App. Div. 2002)). Th e court 
noted that “reasonable cause,” the words used in the stat-
ute, were equivalent to “reasonable suspicion,” a lesser 
standard of suspicion than “probable cause.” Id.

161. Perkins, 817 A.2d at 370 (quoting Johnson, 799 A.2d 
at 611). 

162. Id. at 370. However, in the earlier case of State v. 
Younger, 702 A.2d 477, 480 (N.J. Super. Ct. App. Div. 
1997), a New Jersey appellate court found that a warrant-
less search of a change purse under the domestic violence 
statute violated the Fourth Amendment. Th e consent by 
the defendant’s grandmother to search in the defendant’s 
bedroom was limited to a search for a handgun, which 
could not possibly be in a small change purse. Id. at 480. 
Th e court noted that the state statute is subject to the 
U.S. Constitution under the Supremacy Clause and so is 
subject to the limits on searches imposed by the Fourth 
Amendment. Id. at 481. Th e court found that “[t]he 
authority granted by the Domestic Violence Act does not 
constitute a license for the offi  cer to conduct a general and 
intensive search beyond what is reasonable to locate the 
weapon the offi  cer believes is on the premises.” Id.

163. Perkins, 817 A.2d at 370–71.

164. Commonwealth v. Wright, 742 A.2d 661 (Pa. 1999). 
Th e relevant Pennsylvania statute is 18 PA. CONS. STAT. 
ANN. § 2711(b) (West Supp. 2005). 

165.  Commonwealth v. Wright, 742 A.2d at 661.

166. Id. at 662.

167. Id. at 662–63.

168. Id. at 663. Th e defendant was convicted, and the 
superior court affi  rmed. Id.

169. Id. at 664.

170. Id.

171. Id. at 664–65.

172. Id. at 666.

173. State v. Rodriguez, No. 22978, 86 P.3d 1000, 2004 
WL 605318 (Haw. 2004).

174. HAW. REV. STAT. § 709-906(4)(f ) (West 2004) 
(emphasis added).

175. Rodriguez, 2004 WL 605318, at *8 (citing State 
v. Peseti, 65 P.3d 119, 128 (Haw. 2003) (fi nding that a 
statutory privilege must defer to the defendant’s constitu-
tional rights in the context of cross-examination)).

176. Rodriguez, 2004 WL 605318 at *8. 

177. N.J. STAT. ANN. § 2C:25-28j (West 2005). Th e court 
must specify the reasons for and the scope of the search 
and seizure authorized by the order. Id.
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N O T E S178. N.J. STAT. ANN. § 2C:25-29b (“In addition to any 
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